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THE REALITY OF THE PUBLIC UTILITY RATE BASE
BY JAMES BARCLAY SMITH*
Whenever the state acquires jurisdiction' to displace the free contractual
choice to price, a secondary constitutional issue is implicit. Classification as
a public utility modifies but does not eliminate private ownership. 2 When
the public servitude nears exhaustion, i.e., the price established by the state
approaches the lower boundary, the issue of confiscation arises. The first
problem thus presented, and a basic one, is in the establishment of the line
between the elimination of excessive charges and the security of private
property.
A second problem is no less important. Recognizing the character of
our government, does it have the qualities that permit effective administration? What is both alarming in its impact and sobering in its consequences
is that if it were not necessary for the state to do the pricing, the constitution
would exclude its entry. The second problem thus involves the question of
whether the state can achieve what it must achieve, soon enough and fairly
enough that we can continue to enjoy the truths we early declared "to be
self evident" and to secure the values we prophesied would "promote the
general welfare and secure the blessings of liberty." Unless we can reach the
necessary result within practical limits of time and use, we are faced with
system failure and should have the intestinal constitution to choose and
substitute a form that is workable within our concepts, before some evil
influence converts and perverts it into something strange and hostile to our
birthright and profession.
To be able to administer the public utility problem is this important to
American life. It is so because of the involvement of the vast number of individuals directly affected by the rate-making problems. It is not just a condemnation proceeding of a private lot for a public road. The presence of
public utilities is pervasive. Nearly everyone uses one or more utility services
and the cost is often a serious matter in his daily budget.
Although the public utility program is administered by persons in high
places, it touches the lives of so many of us that any method established for
its administration must be able to walk down Main Street and hold its head
high in the view of ordinary men. The purpose of this Article is to suggest
* Professor of Law, University of Kansas School of Law; B.S., 1924, National
University; LL.B., 1926, University of Kansas; J.S.D., 1927, Yale University; valuation
attorney, Interstate Commerce Commission, 1931-32; valuation expert counsel, Public
Utilities Commission of the District of Columbia, 1932; member of New York, Kansas,
American, and Federal Bar Associations; life member, American Law Institute.
1. See Munn v. Illinois, 96 U.S. 113 (1877).
2. Railroad Commission Cases, 116 U.S. 307 (1886).
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such a method. My concern is, as it always has been, to expose the
public interest and to apply it to accomplish the purpose of government
without partiality, favor or affection.
So often, solution to complex problems diffused through enormous piles
of confused data is passed by in search of expressions of grandeur. Avoidance of yellow fever is now possible and yet, even in retrospect, it is difficult
to believe that we had to go through so much suspicion and spurious dogma
to uncover and expose a little bug, although he was obvious all the time.
I think the cure for the goitrous methods of the public utility rate base determination is equally simple and obvious. It is a present cure and an immunization. It will end the public fear of exploitation by powerful utilities. No
president again should be inspired to speak of the TVA as "creeping social3
ism." These areas of contest are current and paralytic.
3. The following account by the Kansas City Star's Washington Bureau, datelined
Washington, June 27, 1962, reflects the violence of the fears engendered by present
practices of government:
"The subject with which we are dealing is one of the most important-if
not the most important-domestic problem before the American people today,"
said Rep. Clarence Cannon. "So this subject deals with the economy, with the
standard of living of every man, woman and child in the United States, and it
deals with the cost of living directly and immediately."
POWER is His SUBJECT
The Missouri Democrat was talking about electric power. "It is of highest
importance that we see that consumers of the country secure this indispensable
service at a reasonable rate," he went on to say to Stewart Udall, Secretary of
the Interior, who was appearing before the House Public Works Appropriations
Committee.
Udall was trying to explain his switch from advocating an all-federal
power transmission system to a new policy he worked out in which private
companies and the federal power lines would be used in the Colorado river
storage project transmission system.
CRITICIZES UTILITIES

Cannon let go with a barrage: "Private utilities have organized, have consolidated and merged. They are making every effort to destroy competition.
They are trying through every method in their power, through legislation,
through the manipulation of election returns, through propaganda distributed
at enormous expense and full page advertisements in all national publications.
"These advertising expenses must necessarily come out of the consumer's
pocket. The consumers must pay for all of this propaganda when they pay their
monthly bill.
AGAINST REA AND TVA
"The power trust is making every effort to destroy the REA and TVA.
They are making every effort to take over municipal ownership. They are
overlooking no possible means of establishing a complete monopoly under which
they could establish a monopoly and be able to levy tribute on every consumer
in America.
"So today when the consumer is paying a monthly bill for a service that
is indispensable, we must bring it to the consumer at a price the consumer can
afford to pay. That is the object of all legislation on the subject, the welfare
of the people, the welfare of American industry, the welfare of the individual
consumer."
Cannon then told Udall, in testimony released today, that his announcement
in February that Udall had accepted certain proposals of private power companies was "a bombshell for many of those who felt the matter had been
substantially settled last year."
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If we can grasp the fact that it is the money the owner advanced and not
the generator which it bought that is the interest protected, then the merits
of both original cost and reproduction-new can be integrated, free of their
dangers, into a simple, inexpensive method capable of being kept current and
operative. Stability of the rate base permitting long term planning will
replace sudden change and chance. Nothing could be more in the public
interest.
II
The whole of the emphasis sense of public service must be captured in
the practice of public utility administration. Our system of government
functions on the dual basis of both a politics of competition and an economics
of competition. The public utility relation concept is neither an exception
nor a contradiction. The distinguishing catalyst in this phase of industry,
absent or lost in the books, is the factor of continuity. The correlative dependence of the community makes the risk of lag inherent in the free-price
area too costly to be hazarded, and so we relieve private industry from the
risk of undercutting prices in exchange for the assurance of honest, efficient,
economical management and for continuity of supply with reasonable return.
To be capable of good service, the utility must be well fed. It should be a good
business and must be, for otherwise capital would go elsewhere and the
anemia of malnutrition beset the vehicle of service.
The two features of the institution involved in public administration are
the base and the rate; in the eyes of the owners, they are the investment and
the return. The base and the rate-the body and its food-are different, but
in proper correlation produce a healthy, strong, going concern capable of
good and attractive service under honest, efficient, and economical management. The artifacts of the panorama 4 often have been recorded. What must
be distinguished in function are the base, the rate, and the return, even
though all may be part of the program. 5 Here our concern is the base. The
REDUCTION SEEN

Udall said all negotiations were conducted "in a goldfish bowl" and acceptance of the private utilities proposals would mean a 27-million-dollar reduction
in the federal investment for the transmission system.
Instead of the federal government building 3,000 miles of lines, the government will build 2,100 and the private companies the rest, he said. He added
that the joint system would provide reliable delivery to public customers.
"I think we are going to have harmony in this area," Udall told the committee, in defending his action. "I think the big fight is over, in other words."
Cannon, a "show me Missourian," shot back: "Apparently it is just the
beginning. We thought it was over when we passed this last bill."
4. See Smith, A Constitutional Rate Base, 6 U. CHI. L. REV. 170 (1939).
5. By comparison, the human body, its food, and did it get enough to be wellnourished and strong-healthy. May we stop short of and exclude gluttony?
The base, the rate, and the return are often and easily confused by overlapping.
Once intertwined, it is almost impossible to unravel them. See testimony of expert
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function of the rate is different, and has place herein only in distinction. It
therefore will arise incidentally in progress of discussing the base to which
it is applied to produce return.
III

We were born of and have prospered in a society made dynamic by
both a politics and an economics of individualism. These concur in our
fundamental assumptions in a free business enterprise. It never concerned
us so much as at the moment to profess it to the world. Our Chief Executive
and our Congress, self-conscious, go out of their way to hold this pictureimage to the world so that all shall feel the significance of the individual in a
free people under a representative government-the President himself and
through his Secretary of State on all occasions, and the Congress when it
gets a chance to put a word in. This seems to be the symbol of our world
competition for survival among nations who would bury us. Well it may be,
but that strength can be real only if there is turgidity and muscular tone in
the municipal exemplification of our birthright.
Ours is a "competitive" system. It is the postulate and policy by which
we procure more and better goods more cheaply, that we may progress to
higher standards of enlightened living. We seek to harness the initiative and
industry of the individual to produce this societal wealth. It can be done only
through his desire to achieve self-expression. He must want to serve and we
must want him to serve in a way that promotes the policy. Here is our
index to life in this society. We invite him to profit if he can supply the
desire and need more efficiently than other suppliers of related goods. It is
not that we wish excessive profits for him. The hazards of exploitation are
cast against the continuous societal invitation to someone else to come forward with greater skill to produce the goods and displace him. The advantage to the business is based upon service to the group, not on favor to the
individual. This is the source of his privilege and it promotes the service of
the general welfare. He must supply, not exclude, and so, if he attacks the
newcomer to the contest to disable, he contradicts and does not serve the
principle of competition. The race must be won by the excellence of his own
performance, not in the maiming of a competitor. He must be a contributing
supplier, not a bloodsucker on other sources for his sole advance, as he
thus could control the process in his own hands. Our competition is one of
opportunity for all, yet security for none. He must continue at his own risk
to attract the custom. He has no vested right to the presently attached, much
less the prospective, custom. When the supplier begins to encroach upon the
witness Hirsch before Commission and opinion on review in Southern Bell Tel. & Tel.
Co. v. Louisiana Pub. Serv. Comm'n, 239 La. 175, 118 So. 2d 372 (1960).
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equivalent in others of the choice he claims for himself, he has exhausted his
franchise and his conduct becomes actionable. Thus, protection of the
privilege to enter cannot be of less societal value than the securing of the
existing actor. This policy, captured in legislation, is our "charter of freedom
and has a generality and adaptability comparable to that found desirable in
constitutional provision." 6 The race is to the swift but he must search it
fairly. When this is true, extortion is impossible and exploitation short-lived,
for new entry will insure the public of increased supply with improving
quality, and against monopoly prices. This insurance and advantage compensate the lag in supply and the waste of failure by the inefficient.
The freedom of selection of custom and price is subjected to statemonitored discipline in industries classed as public utilities. This is not, as
commonly said in the books, a rejection of the competition principle but its
expression. The characterizing fact which gives the group the power to make
the demand 7 upon the individual is the postulate of the policy of competitionsupply. In many things, lag or absence of goods may be great inconveniences.
Our economy is not static or paralytic because nearly anyone can occupy the
breach in the supply and probably soon will be invited by self-advantage to
do so to reap the reward in the profits of opportunity.
Ordinarily, there is no power to regulate the price of the new (or old)
industry. Although the fact may not need to be so dramatic as to encompass
"the paramount public necessity," or the gate-man "taking the toll of all who
pass" or a "practical monopoly," it must be reasonably related or applied
to an actual or manifest evil before the exception of regulation is even constitutional. The facts raise the power. The unfounded legislative declaration
will not make it so. The bridge and common way in each is supply. When
the demand is of convenience, the contest of the market will cause it to be
forthcoming soon enough. It is cheaper to wait than to precipitate. Where,
however, the paramount public necessity and the supply are not equivalent,
we cannot afford to wait for volunteers. Supply, profit and competition are
tandem. Profit is not disfavored but is the instrument of supply. Society is
not ndangered. because new entry will be forthcoming as long as it is attractive. All have the opportunity-none has security against such new
entry attracting presently attached trade. The fundamental profit feature
adheres to the industry when it enters the public utility classification as
6. Appalachian Coals, Inc. v. United States, 288 U.S. 344, 359-60 (1933), speaking
through Chief Justice Hughes.
The freedom is the individualism of both politics and economics which abhors the
private socialism of monopoly in industry no less than the public monopoly of statism.
See p. 87 infra.
7. Compare Munn v. Illinois, supra note 1, with New State Ice Cream Co. v. Liebmann, 285 U.S. 262 (1932).
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constitutionally secured, private property." This aspect of the competition in
free industry and ownership adheres and pervades the reclassified business.
Now, however, with the elimination of the threat of the siphoning away of
attached custom by new entry, the established entry would have position to
exploit. The price of the security of position to the public utility is restriction to a charge which, under honest, efficient, and economical management,
will not exceed a reasonable return upon the fair value of property used and
useful in the public service. It is basic to note that this right is expressed in
the inducement factor of profit. It is a fairly made and reasonable price only
if the return is equal to comparable risks and is capable of attracting new
capital. Unless the utility is a good business-a profitable business-"public"
will be dropped as adjective of "return" because the public cannot be served
well unless the utility's business is financially healthy and its congenital
abhorrence of confiscation contradicted. The fifth amendment was written
to exclude the repetition of the purveyance of the Stuarts. Retention of
competition is implicit 9 in rate-making. Though here modified, it remains
the function of public policy in utility supply. Representative government
thereby practices what it preaches-good faith.
Our concern is with that "property." It is paramount to our integral
strength that we practice municipally what we profess internationally (and
at home). We must examine how we have been squandering our interests
in what we have or have not been doing, the alternatives, and the realities of
solution in what must be solved. We look for the property. While doing so,
we should be aware that the phosphorescence of ideas is not achieved by
slavishness to words.
IV
As we proceed to constitutional right to compete, our first hurdle is this
fascinating word "property." Through time, in one place or another, it
seems to have meant almost anything the user of the term sought at the
moment to express. Running only our own etymological summary from
feudal origin will be all we need. 1 Thinking is dangerous enough anywhere
as it tends to be disturbing of trite assumptions. Even in law schools, it is
downright hazardous within the hearing of a real property professor who
finds so much comfort in his estates-even estates for years-and is horrified,
as if it were leprous, that anyone should contaminate them with a contractual
virus. The anachronism which seems to be galvanized to property is its
8. Railroad Commission Cases, supra note 2.
9. See pp. 90-91 infra.
10. It probably never was truly allodial until we received the conveyance from
God in the Declaration of 1776, and then the evulsion of concept was in the political not
the "property" novelty. The tradition of meaning surely was tardy.
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physical aspects. One stood on land-that was real property-and he carried
his cart-that was movable property. It is a common story that when a
famous man was told that Teddy had his eye on the President's chair, he
replied: "Look what Taft has on it." Even that office was thought of as the
stool sat on. Everything is not so obvious or adhesive. If we can break that
glue, there is not one hoot of concern, not even in the aesthetic, with that
old rusty generator itself." As such, it has no personality. However, "Sir"
William Bryan set the physical theory in gyration when he threw the squib in
the Union Pacific case 12 that "I could build the plant now for much less than
it originally cost." From that he deduced that reproduction-new cost is the
measure of the base, i.e., it is the physical form that is the property of the
utility. The correlative of that fiction was supplied when someone ran around
the other end and said the consumer pays only for the service and that the
base should be found in the cost of the present, most efficient, physical plant
that would give the same quantity of equal quality electricity.
A few of the many answers are enough. The consumer pays for the
service he gets and he gets what the market sells. Undoubtedly, the owner
should strive for efficient production, but he has for sale only what his
machine presently produces. It is the machine and reproduction-new that raise
the bogey. I like to think that there is some good in everything. If the
Almighty did not make human error compensating, we all soon would fall
down and break up into small pieces. It really was not the chair any more
than the throne that was the subject. The chair was only the symbol of the
political function just as the crown and the king have similar significance
of the office. The humor of a people is not reflected in all that is comic.
The utility owner cannot take what he could make people who have to
have his service pay to the only source. Another feature of the regulated
industry is that the privilege to quit, if for any reason it should please
so to do, is withdrawn. Continuity is the function of supply. It is not that
government might not own and operate the utility plant, as the legislature's
discretion there is very broad.' 3 It simply is that it does not in the examples
with which we are concerned. Undoubtedly, there is a pride of skill in the
performance of the competent, but there is no philanthropy in the merchant's
14
purpose when he puts up his money.
11. Its physical form may be convenient for use in computing depreciation, which
reflects the progressive release from the trust and restoration.
12. Smyth v. Ames, 169 U.S. 466 (1898).
13. Even on this, despite many of the supporting opinions of the Court, there is
individual doubt in some areas. Recently, Mr. Justice Douglas has told us: "The point
for decision is whether the government can constitutionally finance a religious exercise.
Our system at the federal and state levels is presently honeycombed with such financing.
Nevertheless, I think it is an unconstitutional undertaking whatever form it takes."
Engel v. Vitale, 82 S. Ct. 1261, 1270 (1962).
14. Exceptions prove the rule:
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When the public utility owner puts up his money, it is impounded
permanently in the production of the service the public buys. This is the
constitutionally protected property. The great point is that while the business is not, in the ordinary Main Street sense, in competition, his money is.
This is so from the simple and obvious fact that if his money-his propertywere not held in public trust, as it were, it would be available to him at its
present buying power to apply in any of the other ways he might presently
seek to employ it for his personal profit and enjoyment.
The quality of the owner's property as sort of an impounded public
trust fund and the fact that it remains reflected in the actual plant are disclosed in many ways. Public dependency upon continuity of the service,
expressed in the utility's exclusive occupancy, excludes its property from
having a sale and market price. No one can believe that earnings can be the
measure of the base as their capitalization would express the going concern
and capital value of a business in a free market. 15 It would be like a dog
chasing its own tail or our nursery gem of the gingham dog and the calico
cat. Income cannot be the measure of the public utility base-only a circle
would result. 16
George M. Humphrey, former Secretary of the Treasury, said today his
mining company would "have made twice as much and had a better business
today" if it hadn't sold nickel to the government.
Humphrey's assertion that his company could have made greater profits
came in response to Sen. Strom Thurmond (D-S.C.) who had suggested that
profits of 20 to 26 per cent a year were "a little bit excessive . . . in dealing
with our government."
The former key figure in the Eisenhower administration said a mining
company in disposing of ore sells assets it can't recover.
He said the government received not only nickel badly needed for defense
purposes at below present market prices but also opened up the first nickel
production in the United States.
"There was no chance to lose and you were dealing with our government,"
Thurmond persisted.
"That's where you and I disagree," Humphrey replied. He added that a
profit of "25 or 30 per cent or something like that on a wasting asset is not
undue profit." Washington, Aug. 16, 1962 (AP).
15. It would make the base more nervous than a chameleon on a scotch plaid.
For example:
Directors of United Utilities, Inc., today voted to increase the quarterly
dividend to 26 cents a share, with the payment to be made September 29 to
holders of record September 7. The increase of 2 cents a quarter is similar
to the action taken last February.
The second dividend increase of the year places the stock on annual rate
of $1.04 a share and is the sixth boost in four years ....
The utility paid 84 cents in 1961 and 72Y2 cents a share in 1960, adjusted
for the 2-for-1 stock split.
Net income for the first half of 1962 was 15 per cent larger than a year
ago, and revenues were up 9 per cent. Both were at new highs. As previously
reported, net income for the six months was $3,808,877, equal to 73 cents a
share, against $3,318,447, or 65 cents a share, a year ago. Aug. 7, 1962 (AP).
16. That the business as such may be in a level of income competition is another
thing than the competition which is identified with the trust, i.e., money-property entered
in the capital account.
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This alternative of investment is a general or potential distributivenot in a special or the utility use in which it is now held. If that dollar had
not been put in this sort of a publicly imposed trust, but held in his own
pocket, it now would have the present buying power in the common market
that the original dollar now would have as a medium of exchange. That
dollar number is determined when the owner's money is entered into the
capital account at the time of the purchase of the generator. That number
never changes because it is an historical fact. An assumption 17 of the base
value being static also was founded upon the appearance of substantial
permanence in the level of prices. The value fruit-basket has been upset,
calling for reanalysis and re-evaluation of the interests. This is our purpose
here.
If we look at this purchase, no one in God's green earth could dispute as
fact the acquisition price. If the generator were purchased the same day as
the valuation date, the commission's approved price and charge to the capital
account would be its value. All that is involved in this proposal is that its
equivalent at a later date likewise is its value. Each is the same present
value. Long-range planning is the foundation of stability and sound management, and must be made possible if we are to have honest, efficient, and
economical management. This is a long-term pull and it must be elastic
enough, like government itself, to adjust to contemporary factual conditions.
V
No one, however he might strive for such attainment, could be so
ridiculous or stupid as really to believe that a present valuation involves
buying now, as it were new, that old, rusty generator, or the slickest, newest,
most efficient one in displacement of the fact that it is the old one that is
doing the present job. The explanation is in reflection. The trend of decisiohs of two decades or so ago was toward the conscious. Then, lo and
behold, the graph began to swing around to something sounding like reproduction-new as a measure. There is some good in everything and judges are
good people who go to the grocery store, receive a salary, and hear the hubbub
of the market place echo. 18 All this must be good and normal-it surely is
the norm and I suppose that makes it normal. To be normal is to be comfortable and yet to drive with the traffic. 19 This example is now so commonly
17.

See note 4 supra.

18. Contemporary OASI payments, union wage contracts, etc., are being adjusted
to the specialized or selected value of consumer purchases.
19. Someone, who claims to know, tells me that all Darwinism says is that any
vital organism with properties of atavism in a varying environment will undergo change.
To me, that just means being alive.
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used as to be legion as a road sign, signifying what one's money expresses
in the highway of life.
It is the private saver who has placed his assets in fixed obligations.
Even if it is assumed that his earnings, and hence his savings, rise with the
price level, an annual rate of inflation of three per cent may shrink by forty
per cent the real value of savings accumulated over his working life. This
assumes savings of ten per cent of income, compound interest at four per
cent, and a thirty-year span. If the inflation rate is two per cent and interest
is three per cent, the loss during the period is twenty-seven per cent. Such
echoes reverberate on the sounding boards to which the ears of wise men are
attuned. Forensic eloquence gongs them in the ears of judges. There is something wrong. Reproduction-new is available-it can marshal a host of
American Digest citations. The great point of some apparent good in habits
is that they have an overtone of truth, but the great error is in the assumption that that tone is a symphony played by that rusty generator. The
genesis is elsewhere. It really is not the chair or the throne but they do
suggest the office.
The tone has its origin in what put the generator in the public use. That
the cat had kittens in the oven does not prove them biscuits, yet both are
born in the same environment. Previously suggested, this translation could
be made in the rate as rate times base equals return, but two errors there are
inherent. The first is that a general dollar of acquisition of the generator still
is a general dollar as of the valuation date. It is fungible and negotiable in
the market at the valuation or present value date. Secondly, no consumer
who gets bank time-deposit interest ever could digest an interest rate on a
public utility's money which would make it worth, as a product of multiplication by an interest rate, what it is intrinsically worth on its own merits. This
is a facing of the facts of life sufficient in itself to compel the translation of
money into its own worth, if the institution of private ownership is to continue. The money employed in public utility functions is not just something
one uses to buy a bottle of milk or a hot dog. Through its enormity, 2 0 it is

a force, vital and fluid. Indeed, it is likened in importance to the vascular
fluid coursing through the veins of a living economy, giving it tone and
vitality. With reproduction-new, we sit in the flour-barrel economic circle
of the old country store with so much of its property dust in our senses that
we cannot see that our real concern is the money that brought the generator
to the production and then is impounded in public use and trust. Yet, there
20. See note 14 supra. There, the nickel merchant referred to twenty-five million
dollars in substance as peanuts in the kind of business he ran, and all that was required
for acquisition was to pick up the telephone to any of fifty banks and "it" would be
brought right over.
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is a use symbol sensed in the employment of reproduction-new, in all its
profligate waste in cost and time, for to some degree it reflects the worth of
the original dollar cost of the generator. Like chair and throne, it has caught
at least the spirit. However, the physical generator is only the ampulla
initially conveying the economic, fluid property. It is the wine and not the
container that will give absolution and the living body.
VI
From eyes that are casual as well as those that constantly search, it is
certain that one cannot learn very much of this world. More time at least
would increase potential accumulation. Even to learn all about anything is
an experience man cannot have. His search for truth will be most fruitful
when he makes the most of his talents to employ available information to the
most useful end. The solution beckoning is: what is the present, valuationdate worth of the hundred dollars which brought the machine, presently used
and useful, into the capital account? Much data appears in progression and
in comparison. Not all items are constant in content or relation, but rules of
evidence are not rules of justice. They are rules of necessity based upon the
shortness of human life and the compulsion to conclusion. They must be
composed of the stuff that people will respect when used to get a result.
What is important is that the result is the product of a method that the public
and the person feel is fair and to which they are willing to submit either their
person or their fortune. There is always someone who has the responsibility
of decision. In public matters, the motivation is service to the public policy.
The first and mighty goal in that pursuit is survival. Perhaps in any
system of government, certainly with ours, political control must continue
popular, not only in the basic meaning of representative republic, i.e., everybody's government, but equally so in the popular meaning of "popular,"
namely, that we like it. No government can long survive loss of contact with
the people (certainly not ours) nor it is supposed or intended to last beyond
such respect and utility. Two things combine in the test of a government: (1)
is it competent, and (2) does it achieve efficient results with all reasonable
speed. Munn would not even let us price unless the paramount public necessity
displaced the rule of non-regulation. The public utility problem is so vast in its
implication and so urgent, both politically and economically, that it comes to
this: either we can get this rate-base thing solved soon enough to satisfy these
tests or this scheme of government has failed. I do not wish to speculate on
what should be substituted forthrightly nor to where we might drift in neglect,
but alarming they are! I feel no alarm, only composure, for it seems to me
that the fable of the old hen that starved to death while sitting on the edge

DICKINSON LAW REVIEW

[Vol. 67

of the basket full of wheat, waiting for someone to come and feed her,
describes our folly.
VII
We seem to be brought to this: what do we want to find, and is there a
present exposition of that quantum. The hundred dollars bought the generator. It also brought the physical machine into public-service production.
It was a price tested under public audit as one required by honest, efficient,
and economical management to acquire the means of public supply. It is an
account stated and settled. Instantly, it was tied up in that service, held in
that public-service trust and withheld from private or owner's enjoyment
for possible wiser use for personal profit. It is the enjoyment of that choice
and risk which spells ownership, value, and property. Certainly this is not a
pattern of barter in which he might trade his rusting generator, piece by
piece, for a hog ranch in Arkansas or Insull's shares. The thing is the
hundred dollars and it must be in competition with contemporary money
worth. It is a fungible medium of exchange. Otherwise, like the generator,
it too must rot away, moribund. Neither is true and it is vital. We want
its thermometer in money-market life.
VIII
For much longer than half a century, our government has been purposively and positively engaged in finding the progressive translator of time
times money. This function is now vested in a specially constituted commission, which like public utilities commissions, has its official and specialized
task. It is appointed by law and informed by experience. Its expertise is
entitled to judicial notice. 21 The official price index was called for by Con21. Northwest Bancorporation v. Board of Governors, 303 F.2d 832, 840-41 (8th Cir.
1962) :
Where . . . inferences may reasonably be drawn . . . the inference adopted

by the agency or board whose duty it is to draw the inference from which it
is to formulate its judgment may not be disturbed on appeal....
The drawing of an inference and the making of a judgment based thereon,
particularly in this kind of case . . . necessarily requires the making of a

prophecy. . . . The responsibility of making the determination was vested by
Congress with the Board and its conclusion must prevail.
This court, no matter what its economic views might be . . . may not substitute its findings and its judgment for the findings and judgment of the
Board . . . . [Tihe Board here, or a like governmental agency under similar
situations, brings to bear its experience and its particular expert judgment. . . . The statement of the Supreme Court . . . is a guide to the judicial
function as it applies to review of the actions of an administrative agency:
"The Commission's conclusion here rests squarely in that area where administrative judgments are entitled to the greatest amount of weight by appellate
courts. It is the product of administrative experience, appreciation of the complexities of the problem, realization of the statutory policies, and responsible
treatment of the uncontested facts. It is the type of judgment which administrative agencies are best equipped to make and which justifies the use of the
administrative process. . . . Whether we agree or disagree with the result
reached, it is an allowable judgment which we cannot disturb."
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gress in 1891 and has passed through various agencies to the Bureau of
Labor Statistics, United States Department of Labor.22 The Bureau issues
the Wholesale Price Index on a regular basis. 23 It reflects the comparative
24
It
dollar worth or purchasing power from any given time to the present.
is available back to 1890. It is a price index: the purchasing power of the
dollar measures changes in the quantity of goods and services a dollar will
buy at a particular date compared with a selected base date. The Bureau of
Labor Statistics publishes two basic price indexes which are used to calculate
the purchasing power of the dollar in the United States: (1) The Wholesale
Price Index (WPI) which relates to prices at the primary market level and
(2) The Consumer Price Index (CPI) which measures average changes in
retail prices of goods and services purchased by urban wage earners and
clerical worker families.
The purchasing power of the dollar is computed by dividing the price
index number for the base period by the price index number for the date to
be compared, and expressing the result in dollars and cents. The base period
is the period in which the price index averages 100.0 and in which the purchasing power is one dollar. The following table illustrates the calculation of
the purchasing power of the 1957-59 dollar and the June 1949 dollar in June
1959:
Price Index (1957-59 = 100)

June 1959 Purchasing Power

Market Level
(1)

June 1949
(2)

1957-59
(3)

June 1959
(4)

Primary (WPI)
Consumer (CPI)

82.7
83.1

100.0
100.0

100.8
101.5

June 1949 = $1.00 1957-59 = $1.00
Col. 2 + Col. 4
Col. 3 - Col. 4
(5)
(6)
$0.820
.819

$0.992
.985

Thus, the first figure in column 5 expresses the June 1959 primary
market value of the June 1949 dollar (June 1949 = $1.00), and indicates a
decline of eighteen per cent in purchasing power between June 1949 and
June 1959.25
22.

U.S. GOVERNMENT ORGANIZATIONAL MANUAL 321, 323 (1962-63).

23. Wholesale Price Index: Reprint from B.L.S. BULL. No. 1168.
24. Tables showing the purchase power of the dollar based on the WPI are available
on request to the Bureau of Labor Statistics, U.S. Department of Labor, Washington
25, D.C.
25. If we must admit failure to make or let private ownership work, the easy
alternative is state ownership. Our achievement to date through reproduction-new, or
reproduction-now, is not only an admission but a demonstration of failure. When we
observe how pervasive the public utility problem is in the home, the government, and all
our daily lives, it seems that unless we can make regulation serve public policy, the die
is cast to a general statism. The government must become the owner and operator of
most things and values, and lose its proper role, namely, to secure and not to displace
such ownership and operation in individualism. It would move from an observer and
moderator to a proprietary benevolence. This seems to choke me. See also note 32 infra.
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Probably desirable and convenient, it surely would simplify things if
prices remained constant. It is a little startling to observe that the purchasing
power of the 1900 consumer dollar was about twenty-eight cents in 1961.
Prices in 1900 were very near the lowest level reached in the hundred years
from 1861 to 1961, so the purchasing power of each dollar available in 1900
was relatively high at both the consumer and primary market levels. The fluctuation feature seems so serious that the nation, through the Joint Economic
Committee, Congress of the United States, is seeking some solution in areas of
employment, growth, and price levels. Its hearings are a library of treasures
in data involving economic function, fact and fiction. 26 The story of the
official Wholesale Price Index is told there.2 7 The Bureau recognizes that
perfection has not been reached and may not be, as always there is a prospective as well as a retrospective in a living society. Its product is the impartial
result and purpose of over a half century of study and experience. It is
especially interesting to us here to note that the lack of exactness has less
error ratio in our price than in its other applications. It is the best of which
we are capable. We increase its accuracy as our knowledge and learning
permit. We deplore that it is short of perfection but strive for it. This
28
world does not offer better.
26. Its index alone is a revelation. See Index to Hearings Before the Joint Economic Committee, Congress of the United States, With Tables of Study Papers and

Staff Report, 86th Cong., 2d Sess. (Comm. Print, Dec. 30, 1960).

27. See id., pp. 384-410, 467-511, and Appendix, for testimony of Mr. Ewan Clague,
Commissioner of Labor Statistics, and Dr. E. D. Hoover, Chief of the Commodities and
Service Branch, Bureau of Labor Statistics.
28. There is no problem of rates until we can find the base to be multiplied by the
rate to establish return. That will be discussed at another time. However, again, so
much could be done to simplify and make return constant. Eventually, profits will make
some appearance in shareholders' dividends. Comparatively uniform annual payments
would seem to be desirable. Surely, such shares should not be the gambler's stock, as is
the case when income changes suddenly and frequently, but should be the certain, uniform
and substantial income which commands the non-risk capital. This can be so for as long
as the consumer's demand is constant and increasing, which seems to be the foreseeable
future. It would be true in any event so long as the consumer demand is capable of
paying reasonable rates. During the depths of the depression, 1932-1933, the bonds of
the Washington Gas Light Company sold at a premium above the bonds of the United
States. Rates could be set on condition for correction when the record is proved, such
as with air carriers' experimental service, or by initiated rate under bond to restore
retrospectively determined excess, a procedure now recognized by all commissions. The
virtues of "15a" (41 Stat. 488 (1920), 49 U.S.C. § 15a (1959)) can be had without nev
legislation. The commission does not have to depend on an unknown future's undisclosed
secrets. It could use the lighted road of experience which would be the reality of facts
in possession. There should be a misogamy of a union of guess multiplied by imagination
as the measure of reliability. This is not the wasting asset of Secretary Humphrey.
We have a Renegotiation Act in government procurement contracts which also carry
price revision clauses. "Stewart L. Udall, Secretary of the Interior, said today, 'the
government will provide for redetermination of prices in helium production contracts
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What is pressed here is that there is not a discretion in choice of method.
To continue the practice of the blind cat in the dark attic looking for the
mouse that isn't there is a luxury we cannot longer afford. Even if it did
not threaten our very system of government, the actual cost is prohibitive.
29
A comparatively short and inexpensive reproduction-new hearing recently
consumed more than half a year and cost half a million dollars. My studies
disclose that rate hearings involving valuation for large properties average
more than six months and cost about two dollars for each thousand dollars
of the base: about $530,000 when the base value is about $265,000,000.
Surely, important officials of the state and a great business could do something worthwhile with those resources. All that such squander buys is the
need to do a progressively more expensive and exaggerated repetition the
next time there is a material price shift. We know '0 that that shortly is
before us.
If we had a fair way to get a just result promptly under constitutional
property, we would not have needed the frightened prohibition in HetchHetchy, 3l nor would there have had to be ghosts of Dixon and Yates stalk32
ing through Hell's Canyon.
It may not be a happy thing that prices change, but no one has contended
that the public utility must underwrite the state against price fluctuation,
and no one should deny that, when price fluctuations operate to bleed the
property owned by the public utility of its intrinsic present worth, failure to
recognize the fact is a confiscatory practice.
The answer speaks for itself. The valuation-date rate base is the cost, 33
let in the future. . . . [I]t is impossible at this time to determine plant construction
costs and that it will take at least 10 years to find out whether the companies will make
a profit on their investment.' " Washington, Aug. 15, 1962 (AP).
29. Re Southwestern Bell Tel. Co., 34 P.U.R.3d 257 (1960).
30. Everything someday must end--even administrative hearings. See DeeringMilliken, Inc. v. Johnston, 193 F. Supp. 741 (M.D.N.C. 1961), modified and remanded,
295 F.2d 856 (4th Cir. 1961).
31. See United States v. City & County of San Francisco, 310 U.S. 16 (1940);
cf. Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936).
32. If private funds would not be available because of the enormity of the initial
construction cost or soon enough because of present needs (such as war progress in
TVA) to make natural resources useful to better living standards or industrial development, public treasury ownership would serve our public policy. This function is employed in other public purpose tests. There also is a finance charge which would be a
factor to consider in such economy. A rather strict usury law does not stop a finance
charge of more than twenty-one per cent of the unpaid balance of a low-priced automobile in a private purchase, and regulation statutes setting up public utility commissions
may not accomplish a more thorough screening.
33. See pp. 91, 94 supra.
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less depreciation,3 4 times the Wholesale Price Index published by the United
States.
The importance of this is that there shall be a conscious and positive
grasping of the reality of life in America. Every interest involved is great
and enduring or long lasting. Our form of government is involved, and great
properties that touch intimately the lives of everyone are said to be in continuous devotion to service "in the public interest." All require a method
of administration which will permit long-range planning. A dollar remains
a whole dollar in the base and does not become a twelve-tenths nor an eight-.
tenths dollar. The program here proposed serves all. It is a method which
will provide reasonable rates under honest, efficient, and economical management. It will allow the government's-the commission's-judgment, estimate
and final order to be achieved simply, fairly, and promptly-the tests of due
or fair process under constitutional provision. Confidence, which is the
structure of our scheme of representative government, will be restored,
established, and justified in, of and for "popular" government. I believe
35
I have made my case.
34. Compensated depreciation reflected in the expired service life of the rusting
generator.
35. This is not what was presented or discussed by the Court in the Baltimore
Case in 1935 (West v. Chesapeake & Potomac Tel. Co., 295 U.S. 662), nor am I aware
of any other place where what here is pronounced is set in working plan. Anything that
seems to be required in the Baltimore case is satisfied herein by the commission's discretion to find initial cost and present value. This proposal accomplishes rather than
questions the Court's concepts there. See FPC v. Hope Natural Gas Co., 320 U.S. 591
(1944).
The public rate policy is undergoing some change in the pending Transportation
Act, Senate Bills 3242 and 3243, and House Resolution 11583 and 11594, to restore carrier
choice to meet competition or'attract custom by lowering rates. See also note 28 .rpra,and
the press comment on the administration's satellite communications bill that the Senate
endorsed free enterprise and rejected government monopoly.
President Kennedy declared Friday the nation is entering a decade of crisis
and "we cannot afford inefficiency and waste. We cannot afford endless debate
and delay." Standing beside South Dakota's vast Oahe Dam . . . Kennedy
pictured the country as in a race with a challenge. And he urged . . . that all
parts of the economy pull together or else "the American people will be the
losers. If the railroads prevent coal slurry pipelines from conveying the resources
of our mines-if the mining interests prevent the use of nuclear energy for
public and private transmission-if public and private power interests veto
each other's progress, or if one region refuses to permit another to share in
its abundance-then we shall be entering a decade of challenge and crisis with
an inexcusable, vulnerable attitude of waste. . . . The key to this century is
power-power on the farm as well as the factory-power in the country as well
as in the city." Pierre, S.D., Aug. 17, 1962 (AP).

